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codified in §§ 20 of the Penal Code (StGB): "A person acts without guilt who, 
at the time the criminal act is committed, is incapable of understanding the 
wrongfulness of his or her action or is incapable of acting in accordance with this 
understanding due to mental illness, due to a profound disturbance of conscious­
ness, due to mental retardation or due to another serious mental abnormality." 
The term "another serious mental abnormality" in the legal code pertains to 
severe personality disorders, neuroses, and sexual deviations, which, however, 
seldom justify exculpation, but usually result in diminished responsibility and a 
correspondingly diminished sentence according to § 21. If the psychopathology 
which was present during the criminal act and which led to applying§§ 20 or 21 
is still causing the danger of future criminal acts, pursuant to Criminal Code § 
63, measures can be taken for hospitalization in a psychiatric inpatient facility. 

Regarding these principles of German criminal law, a forensic evaluation of 
whether a legally relevant personality disorder exists or not should follow a two­
step procedure (Sass, 1987). The first step is determining whether an abnormal 
personality exists and how the disorder is to be classified according to the ter­
minology of one of the currently valid systems, DSM-IV or ICD-1 0. The second 
step is assessing whether the clinical diagnosis affects criminal responsibility, i.e., 
whether it leads to a substantial impairm.ent of the offender's capacity to under­
stand (cognitive functioning) and/or to control his or her behavior (volitional 
functioning). Figure 2 presents a systematic overview of the different forensic 
consequences which must be considered by the forensic psychiatrists. Neither 
the diagnosis of personality disorder in general nor of psychopathy in particular 
automatically leads to the assumption that there must be impaired responsibility 
or non-responsibility in the offender. 
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Figure 2. Personality disorder and legal consequences 

If the forensic psychiatrist fails to distinguish clearly between simple dyssocial 
behavior and a profound disturbance in personality, psychiatry runs the risk of 
being charged with all kinds of recurrent social deviance and delinquency. This 
would greatly hamper our capacity to treat those offenders who manifest real and 
treatable mental disorders. 
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